On February 5, 1979, Chacon derailed a train on a bench track_3/
and the next day received a written warning over the incident for
"excessive speed" under a "slow order."  The normal maximum speed for
trains on bench track at the mine is 15 m.p.h.; a "slow order" is a
notice written on a chalk board indicating that conditions require
slower speeds.  No maximum speed was set in the slow orders involved in
this case.  The February 6th warning, which was placed in Chacon's
employment file, stated that any repetition would subject Chacon to a
"more severe penalty." Six days later, on February 12th, Chacon again
derailed a train and was suspended from work without pay for three days
for "excessive speed on slow order track...."  Chacon filed grievances
with respect to both the warning and the suspension; management rejected
his complaints.

The judge found that Phelps Dodge illegally retaliated against
Chacon for protected activity by placing the written warning in his
employment file and then suspending him for three days without pay.  The
judge ordered Phelps Dodge to expunge the warning and any references to
the suspension from Chacon's file and to pay him three days' wages with
interest.  The judge also assessed a civil penalty of $2,500.

II.

We  first  analyze whether the judge properly  found  that   the Secretary
made out   a prirna facie case  of a violation of  section 105(c)(l).     _4/     In
Pasula,  we held   that   a prima  facie  case  is  established:

...   if  a preponderance of  the  evidence proves   (1)   that
[the miner]   engaged  in a protected activity,   and   (2)  that
the  adverse action was motivated in  any part   by   the pro-
tected activity.

2  FMSHRC  at  2799.

_3/      A bench is  a ledge,  or step,   in the bank of an open pit  mine.   Along
the Morenci pit  benches,  Phelps Dodge uses  temporary,   moveable  track
panel  referred  to as   "bench  track."

4/      The judge  issued his  decision before we decided Paaula.     Adapting a
discrimination  test  for  the  1977 Mine Act   from the D.C.   Circuit's
description in Phillips v.   IBMQA,   500 F.2d  772,   779   (1974),   cert.
denied,   420 U.S.   938,   of a prima facie case under   the  1969  Coal Act,   the
judge described   the  elements  of proof that he believed   the Secretary or
miner must meet:     The miner has engaged in protected  activity;   adverse
action has occurred;   and the  adverse action  "was motivated in at  least
significant part" by   the protected  activity.     2   FMSHRC   at 1281.     This
formulation differs  from our  test  in Pasula in  that we  determined   that a
prima facie case requires  only a showing  that  the  adverse action was
motivated  "in any part" by protected activity.     Although this   is  an
important  distinction,   the judge  found  that  the Secretary had  satisfied
a stricter standard.     Accordingly,   the showing required by Pasula was,
in effect,   satisfied  as well   in the judge's mind.     The judge also
countenanced  the presentation of an affirmative  defense.    He  stated  that
the operator may present legitimate reasons,  or  "justification,"  for the
punitive  action  alleged  to be retaliatory.     Id.   at  1283-84.     This   comports
generally with  the defense available  to operators  pursuant to  our decisions
in Fasula and Robinette,   2 FMSHRC  at  2799-2800;   3  FMSHRC at   818 n.   20.     In
sum,  because the judge applied  an  analysis  that   is  a  functional analogue
of our Pasula test,  we believed  that  a remand  for  application  of the
latter  test would be  pointless.
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